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Status 

, . ^ -*eii.iAi 2blS TWs action is non-final. . 

Disposition Of Ctfflms 

4a)Oftheabovcclaim(8) is^arewimnrawnfrcm consideration. 

5)D Claims) is/are allowed. 

0)S rimmH " r,^'-M^7^ifl4^48gfltLSZ-.55is/arerejeaed. 

70 Cteim(s) is/are 0!)|ect8l 10. ■ 

ciaim(s) are subject to restncllon and/or election rcQUtremem. 

Application Papers 

,,nr,7o~^i^»:»,.«»*..--«»-o«»..-«^^o.i«. 

Priority undar 35 US.C. 5 "^^^ 
!?)□ A6knQwl«i9mer. made .f . claim for foreign priomy under i5 U.8.C. 5 119(a)-(d> or (f). 

3)0 All b)l']Some'cDMO'^°^: 
10 certifiKl rapes of the priortydocumenishavR been receivco, 

2D certified copies nf the priortty dOCUmct«s have been received in APPi'Caton No . 
3D c»piesof«!eceniliedcopie.afthepnorflydocun.em*n^ 
a(>p)ication fiofP the littcrratiOJWt Bureau (PCT R Je 17.2(a)). 
See the iwached «tetaii«» Office ecfion tor a list of the <;»«nHl copies not received. 



a Ndtice Of RBTHianttrt Cited <PTCm2) 
T □ H<Jtwe of Orafttporsorvs t'aftfrrt nrawir« Review (PT0-M8} 
31 S lhform.69r Oi*=.l^wro Statem<«tM <PTO-1449 m PTC/SB/08) 
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Art llnir. 1744 

DETAILED ACTION 
CeniittuedExmiiMon Un^r ^? CFR 1.114 

37 CFR U7(4 was falcdinthis q.plb.tb.aftc:fmalrej««m ^ 
eligible for couiimtedexan^ation^nder^TCffi 

37 CFR 1 a 14. AppKcatn^. subn^ions fil«d fl/£/2004 and 1^^^^^^ 

Infomation Disclmre Rtaimeni 
2. The intcrnu^tiondiscW-statem^ filed 8/6/2004, 10/20/2004 end 11/8/2004 have 
been wHisidered and made of rewid. 

i, Thedrawing.arcobje«edtoW«-:^7CFR1.83(a). The drawiT.gs imt show every 
feature of the i^vniaon specified in the clai™. ^ 

including aplurality uf reaction chombe.. each with inlet and outlet pons and to els; the gas 
headspace will, an inlet ^ outlet port; and an optical sensor iwisl be 8ho^.'n or He fadarc(s) 
creeled fronith^cIaimW. No new n^terdiouM be entered Note the instant clain« have been 
substantially amendeil i n view of the originaUy filed d«l.™ and the drawings fell to reflect a 
device that includes at these claimed features recited ii, all of the independent daim. of 
tccord. 
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?age3 

Applicatiop/CoiitrjlNuiBbef- 10;il9.9n 
Alt Unit: 5744 

.vcn if only one figure U hdng art^nded The n,u. c 0. i^^r of Hn „ 

^u. be .-onoved ft.m*e repl^en^nt she«, aad v.h.-e ncce.=^. the remahun, nguros 
^„au.W..andappropriH....5esn.detothebriefd«.^tioaof*^ 
drawings consistency Additional repkccn.cnt sh^ts be .«x«ary to chow the 

. Shwf in th« page header (as per 37 CFR 1 .84(c)) so as twt to obsimd any portion of the 
dra.-i.B figure. Iftk charvgcs ar^not a^tcdby the «andner, tk .wllca«t^vill be notified 
»C infcrmedof any required ccrr«:tiv. aciio. i.. tcncxt Office action. Tl«.bjectionto the 
drawings vvill not be hcW in abeyance. 

aaim RejecfitHS - 33 VSC § 112 

4. The foUowng is a quot^ ot the second paragr4il. of 35 U.iJ.C 1 12; 

wbicet nmtte me api.iicanl tegifda os his inwatKA 

5. Claims 2-7, 11-23. 32-38, 42-48, 52-55 are ngccttd under 35 U.S.C. 112,secar.d 

paragraph, as being indeHnite for feilingtoparticularlypoliit out and dis^^^^ 

matter which apfrficaiil le&ards as the invention. 

in independent ulain« 5, 12. 13 and 15. the elaiun. recite that the ceU growth chanilKrs 
are formed within th« ,«^lymerie substrate and each includu., an inlet port and an ouiki pmt The 
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Ai>i3llcation./Coatrd>:um'3er- mimil 
Art Unit 1744 

of their dependency on claims S, 12, n «if 15. 

la clahn 20, line 9. "the reaction system" lacka anteceder^ basis. Il is not readily 
apparent in view of the pre^ously recited claim lanpage wkl previously recited structural 
clement(s)ar..dat«lto"thereaction^W ClaritiCBtionaiid/orcoTxecdon i. requested. 
Claims 21.25 are indefinite in view of their dcpcodency on claim 20. 

Cbm Rejectioiis - 31 USC §W 

6. The following is a <iur.tatioii of 35 O.S.C 103(a) which feme (he basis for aU 
ohvioiisnc33 redwtioas set forth in this Office action: 

naona in whaH *c inwauion wis iiads. 

7. The &ctual inquirits set forth in Gralwm v. John D.^e Co., 383 U.S. 1 , 148 USPQ «9 
0 966), that are applied for esf«l.lishing a ba<*g?ound for detennio^^^ 

U.S.C. 103(a) are sununaiizert as follows; | 

1 Detenniniiig the scope and contents ofthepilnr ait . 

2 EwnUcdifSencesbetweenthepiorartimdtheeloiinsat^^^^ | 
3, RcsolvingtJielcTClofoTdjnarysluUintbcpcrtmcntatt. j 
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Page 5 

AppHeaiaa'CDiiunlNumbsr: 10/U9,957 
.WCrit: 1744 

4. r.«sidcrmgobj8ctivecvkteccpr«cntintbeappto 

8. ^,^n..^h.c^^^P^^-^^^^'^ luconsiderirspaicstabiliti'cfthe 

Clair. «.d«33USC.103(»), the e««^erp«un^thattt.«.blect^^ 

.Jain, was ccntrn»:J> .wn«iatthetii«eany invenlions covered therein wen: n^deabs^iU any 

d« inventor and iaventiond.ie.nfe.chclaimthat.as not co«^^^ 
invcutinnwoa made in Older for au. examiner to consider tl.ew^^^^^^ 
3adpuiarfM35U.S,C I02(e),({) or (g) prior art under 3 SU.S.C 103(a). 

9. ckhns20-25arcrcjectedund«^35US.C.103(a)a8beinB«:¥at«nt^^^ 

(WO 99/35827) in view of t^onese (US 4,839,292). 

Therefa.uce«fTTionm3disctosesa™rth.Kiofscrecningap«^ 
that mcludesprovld..«apolym«icsutetra«(See.pagc7,li«e.n6) having 
whiohapluralUy of rr^tioncharnbenXS) are const™ctccltoopc«te in parallel (Se.Figuic 1/3), 
E.chrca^on chamb^ (^ aecU pt^ chambc (2) cnntainins cells andis Quldly 
cWedto aninlet chann.1 (1) ^ af outlet channel (4). F.ch of the growth chandlers « 
associated v^ith a gas permeable .icmbranc that is ^ater vapor un^m^ycMz (See page 6, line 24, 
h, jagc 7, line 6). The nwthod introducing one ot more tcl suWanccs to the cells in 
the g-mvth chambers and monitoring th«eficctofthe test sub^ on the w^^^^ 

optical detection within ihe cell growth chamber (See page 3, lines 7-24 and r«gc H, lines 9-1 1). 
Asshawninhxamplel.thcvolu.i;cofthcrowthch9inberislesstbanlMl(Sccpagcl».«^^^ 
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Application'Conli-filXoEiser. i^Vl 19,S17 
AnUnit;n44 

Withr«pecttocl^20.N.hil8tlierctea»se3-^ 
^rane as toscd above «idmrabaliancfthcd«vi5«inate 

;.p:cvidedxvi*Bi?«hc^paccwith.ninHp«rt^douaet^^ 
g^roT^ chamber.- 

The retoe cf Crcmoncs;. discloses th« h « koown in the art to provide gas to aaon 
a.H.rc3Meofafia.FernrHlAemen±r^.(20)byprovl.^^^^ 

iiilet port «aid 3 gas oulktrort (18). 

In view of this teaching, it would have been obvious tn one of otxiiimry skill in th« » ( to 
en^byaga3hoad.pacec:^.g.lcvi«asd«closedbythercf«^^^^ 
permeable membrane of theprimaiy r^fc^ccofllion^aE forthekm^ 
providing ait rccopized mean, for controlling the gas concentraiion M incubation 
conditiaii. vvith respect to a Culture d^n,lx, provided on the opposite side of a gas pbnneable 
membrane. Note the instont chiffis do r.ut preclude the m of a single gas hcadspacc iti 
conmuinicaiioTiiUKl/or single gas permeable B«=.ubr«i.thMi^^ 

chflflibers. 

With respect lo the types of celb employed ad/or biological responses detects of 
claims ^1-25, the r«f«eace of Thof«a3 dificlows amuitor of types of responses and o=a types 
that can be used (See page 10, line 13, to page 11, line 8). 
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Page? 

AnUnil- '744 

10. Claia. 241, 14 and 1649 an, .ejected under 33 US.C lC3(a) as ^ra, unpatentable 

overThona.(W09S/i5827)toviewof(W.^e(US4.m'^ 

Slieppard et d. (IIS 6.143.247) or Mian « al (IIS 6.319,469). 

con^biraiiu:. of the tcftren^ cmoma, and ha. 1^ d>s=u«cd above, 

aaiirs 5.7 diff« by rwiting that tte device iDd«de3 a «rix^^^ 

conniBinication with tlie inlet channel to the c«ll grmrfh chamber. 

The reference of Sl«=ppard. Jr. et»I. d«cW a microdu^dx^r test device that incl^^ 
pi..,c.h.mbersondd«cu^..^toemthedevlce(SceFi5^3WFand.^^^ 

46). 

TKercfercnceofMianel A discloses a nucrcchambert^ device that include, plural 

chambers mul discusses mixing in tlic device (See colunm 7. line 4) . 

invicwofthcsoteachhigs. it wuuldhavc been obvious toun« of crdiiu^yski^ 

topn,videthed.viccnfl*cpnm^yre£^cc«ith«n,,ng*aml«n.fb^^ 

r^lt of mixing add.dr.agen,B in .h...lmrc medium prior to cont^tiirgtl« cells inthe 

ehamber so as to en..e a umtbrm concent^tiou of reagent in the culture cl^amber. 

With respect to .^l^ims 24. the volume of tl«: growth chamber is less 1 , J (Sco page 

18. lines 4-ti, of Thomas) 

With reelect to claim 1 1, both the reference of Sheppard et a!, and Mian ri xl. disclose 
that the use of temperatin. conUol elements, i.e. heat«. a.«i temperature sensors, as lcm.wn in 
mirmfluidic devices fcr the Imown and everted result of i-aiatainitig the chambers at a dcired 

icmpcruture (See. column 25, lines 37^67. of Sheppard et aL ^ cohmn 1 5, line 65. U, coh>mn 

16, lino IV.ofMianetal.). 
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Pages 

Applicstion/Coiit'ol Numbsr. 10/U9,917 
Art Unit: n44 

(CCPA1960)). 

further in view of Kroy et al.(US 5,252,M4). 

necl^msdifft, byr6ciimMbattbech.mbc.includ«6ensorsf.r..«itori^ 
ofdiil-«cntparamete..withinlhochainber. SperiHcally claim 12r«ite.«asens.rfor 
^.nltoring pH^itbin cha^bcf'. dain, 13 redt. "a «=nsor for monitoiin, rt..pre^sur. 
witbin the Chamber" and d.i. 15 rocU« a sensor fur ..nitonpg glucose cooc».atio.^vithm 

thec'hainbef. j 

The reference of et h1. discloses th(« it is kn« wn In the art to provide a Tniuofluidic 
d,..na.er with a number of sen.0,. to detcd different paran^ters wit 

(See Uu: .nti« document). With x«pcct to pH inonitoring .ee colunu, 4. lines 25-26 ^ li^ie. 39. 
Wttb.c.pCCttcpressure^ing.scecola«»Vinel5,andcol.n. j 

ghir-iisc sensing, see column 4, line 39. ' 
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Applieatioa'CoPtidNujBbcr. 10/119,917 
Art Unit: 1744 

I„ view t<^te it v.^uMhavclm.ol.dou3 tocn« 

p«.en.=..nasto«omtorthecuUu,ecnnditicn3V,Mchis^ 

With respect t» chiM 36-58 ami 4^,48, the volume of the giwth chamber is to 

than iMl (Seapajse U, line^' 4-6, of Ttoaas). 

Witnrespeclto cto 32-35, 4M5 and 52-55. iV. reference of Thonias disclose a 

orddWnnal chambe. over .1. nnmbcr cf 50 or 100. mre d.^uation of p«ts hss no pat«.l«blc 

^int^.ccunlcssa1te^v and uncxpeacd result i^produc^^ 

USPQ37{!(CCrAiy60)). 

Claims2045arcTOectedutieer35U,S.C. t03Ca)DsbetflBanpat«il«l.teovcrThomM 
(WO 99/55827) m view of Freeman (US 6,653,124). 

•n,e refor-ncc of Thotnas discloscs a nrthuil of screening apturality of rnmponnds 
that includes FoviJing a polyoKrie substrate (S^pae^?. lincs^ having a surlk.. into 
whichapluraHtyofTr...lioachambOT(6)arecomuue»dtoopersttjn^^^^^ 
Each reaction chanrber (6) ir^clndcs a ecU gro^ chamber (2) <«nt^g cells and is' fluidly 
conncctedto an inl« cWl (1) » outlet channel (4). Bad. ..f tlic growth chambers k 
associated with a gas permcaWe mcmhranc that is wai«r vspoi- impermeable {See page 6, line 24, 
to page 7, line 6). The method inchidcs introducing one orniore tat substances tothe cells in 
the growth chambeis and n«..niloring the ettca of the te«t substsmee* on the cells by tneans of 
optical detection within the cell gmwth chamber (See page ^ line 7-24 and page 14. li^^^ 
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Alt Umt 1744 
growth dimnt^a". 

Tl.e.cfer«cccfFreen,andi.clo^thatrticlcno>^inth.^tosop^ 

cha.ber(12)fio..cha.ber(44)l,..en^o wherein^ 

po^*ambcr(i2)f«:machamb«(44)n.aicaaproviden^^^^ 

^.chanR. (S« cc.lunm24, lin. 56, to ccluu. 25. Ike 2). The «ferenrx discloses th^ the 

cl^(44)canb.«toallthecells.ov.hchan*ers(12^^ 

spccialked coiduits t« iiwtividuaUy connect to c«i,U chamba (12). 

l,viewoftMst<.uhing.itwo«ldl^vebc.noh^ouStOCT.ofordm.ry.^^^ 

e.r^loyag»headspace«rati„gd^ce;.di«=los.dbythcrcfe^ 

p™ vMing an ort recogni«d fcr controlUns the «,na^^ 
c..ditic««w^recp.atoacuhu.. chancer provid«iona.c«^^^^ 
n:e«W NOtethe refer*^of Frccn«ia suggests ahea.^>accthat is common to all tlu.. 
chambers orthcuseofccwluitv IhatmdivlduoUy connect to each growth chamber. 
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Page 11 

AppiicatiDtb'COJVtrelNranto: "iC'l 1?,?^? 
AnUmt: 1744 

c!Mn5 21-25. the r^ta. of dlsclo.^ a .umber of types of rcsi..n.cs and ceU types 
i:iatc2ab<!U3ed{Seepase. Inline 13. to page U>e8). 

0.rThn«^(WO99/53.27)mvicwofFre^(lJS6/.53.124)W:..f^^ 

Sheppaitl ct al.(US 6,143,247) or K«an ct Ol-lUS 6,319,4«<)}. 

Tl.c.mbiaatbnofth...fcrenccsofTh<m^and?teernanhasb^ 

Claii^s 5-7 d«er by reciting Ani ihc device incJudfiS a mixing ckmb^r ia fluid 
oommmicatiDn with the inlet chantwl to il.e cell gro^ diawber. 

The refaencc ofSheppard, )r. « ^. di-^loscs a inicroch3«*er .«t device that includes 
plurdchambers.ddi™it»xingin.h«d.vicc(SccFigu^ 

46). 

•Ihereferencecf Mi3« ct al. disdosea a ndaochamber test device that iT,dudcsplural 
clvanbcrs and discusses mixing in the device (See cdomn 7. Ime 4). 

in view ofthes. tc^hinga, would tave been obvious to one of ordinary in the art 
..ovidetbc deviceofth^ pri.«ry rcfcrencewith nrixiug chantbcra ibrthelcnown an.! expected ' ^ 
.es.1t of m added n^gcnits in the culture medhim prior to contacting the cells in the 
chaTubcr 80 OS to ensure a oniformconcenU aticn of reagent in die culture chamber. 

With respect to ckin« 2-4. the vohime of the growH. diamber b loss than ltd (See page 
18, lines 4-&, ofThotnas) 
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ApplieaJioa'ConiTal Number lC/1 19.917 
ArtUiiiJ; i74<i 

16, line l7,ofMianct^O- 
(CCPA1960)). 

being unptcotahle over Uoirus (WO 90/55827) ia view ofFre.n,a.i(US 6,6ii.l24) tak^a 

farther in view t.f Kroy ot ol,(US 5,252,2W). 

Thecoa,binalicn ofthetefei^es ortaai«lF,«iru>nha.- b..n d..«33«i above. 

TlK cW«« differ by reciting tJi.i ihe. ch.t«ber includes sensor. fi>. .tmitonng a number 
of different parameter, ^vithin the chmber. SpCCilically claim 12 .eut« "a sensor for 
n«,nltoriEgpH.it.hintboobambe.^.^-«nrecitcs"a5ensorforn,on^^^ 
«ithinthe.h.nbcr" and claim 15 «cit. a «nsor for modtoring ,luoo.sc concentration within 
the chwiibec 
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Page 13 

Art Unilt 1744 

Wh«^«.op--t««,=«*.a>..5,3»lcota5Jin.3S.«»p«u. 

glucose sensing, sec column 4, toe 39. 

l^view of thb i.-h,ng. it wouldh.v.te«.obvious to oneof c^Utai, 

tK.timethemventio.w.n^tcprovicte:h.dc^ceofthepri.ary.^^^^^ 

pa^an^tcr sensor so. ton^nutortbecutturecc^Utioi^whi^^ 

With respect cbiius 26-28. 36. 38 smd 4M«. the votame of ±e gro,.a> 

tbii Ipl (Sec page 18, lines 4-6. of Thonjaa). 

Wtth Tcspect to dain. ^2-35, 4245 and 52-55, t1.e rcfer^ice of Thomas discloses a 
<^.Mh.h,d.n»reth.20ccngro.thcharnl.«(Sc.R^^ 
ofadditi^lchamb^overtheB,nnb.of5UorlOO.n«rcd«pUcaticmo^ 
.Bdficancc unlc« a«ev. uoexp^t^ «s»ltis Produced (In re Harza. 274 F.2d669, 124 
USPQJ78(CCPA1960)). 

15. Clain.2.7, 11.28, J2 38. 4248 a»d 52-55 prerejectedund.' 35 U.S.C I03(3)^b.iae 
obvio^.s over 7^ ct ol.(Jury et al, US 2G04/0121454 or WO 01/6S257) in view of M 
(WO 99/55827) and Frccmfln (I'S 6,653,124). 

The api-lied reference has acoimnon u.vcntflr with the instant application. Based upon 

the earlier effective U.S. mr^ date of the. rcfereiKC. it constitutes prior a.t only under 35 U.S.C. 

102(e). Hiis rejcctiot. under 33 U.S.C 103(a) might overcorr* by: (1) a showmg tuider 37 
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Page 14 

AppHialior;CcplrolNm.'ber 10/119,^1? 
Alt Univ. 1744 

,^„a,37CFRl.ai(c). fc.pp1ic^=»»."»««'N«cnta29,.W,*i. 
706.02(l)(2). 

The.efer««« .fZ..r ct al. discloses a microfe. mentor (tevice (10)in.uufecturc<ifroma 
pMic sub^te (See [0034]) that m iudde ap«^ 

cl.a™bcr3a6)tb3tc.nop.-™tcinpandlel(Seep=.^.ph 100271). As sho^v. in F.gurc l.thecell 
g..vthchamb.r(l6) include inlet and outlet pom an^lcl^cb. iherefereace JiscWsthat 
th..eactioiichpmt«r(ld)«le,sd.a«lQCOnucrolite.(^ 
ttu;iefc«nce<ii9cl0Ge8 the useof a nihcittg chamber (12). 

While tte refeicnce of Za,w ct aL discloses tb. use rfn^ink .n« for the 3epar«lon of 

p:cdt..i. and/orn^tabolites fro„.a« cells (Sec p«^raphs [0046] [0047]), daiir. 5, 12, 13 

.u] 1 5 differ by reciting that QIC device mcludes a gas per^^bl. 

with fluid inlet aodoutkt. 
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AitUnir. 1744 

The reference of Tk,. ai. disclose that it is convoiiir .la! in the Grt to pmide a celi 

page 7. line 6) S3 as to provide the ccUs with oxygen for mclabclLsm. 

The retereiic© of Freemm d«closcs that it is conventioTial in fiie aitto employ a 
m^.b...c (40) a^d headep.ce (44) for exchanging nutri..ts ^i«h a cell gro>vth chamber in a 

microfluLiltc device 

T„ View Of these teachings, it wooM have been obvious to onr. of ordinary skill la the art 
toprovide .gasperrneabicmembranei. «ication with growth chamber (16) ^suggested 
by the icfciencc of Thomis for the lau,wu «pected result of providing ^ 
tne^ for providi.»8 oxygen to thecellBTowthchamher. The useofa^^ 
Freeman and Ziirur d al. wotjki have been obvious for the known and expected r^ult of 
providhig an art reeoBuiKd means for individually addressing each giowth chamber with a 
spscific culture ^ contcutration. 

With respect to .1^ 2-4. 26-38. 3«8 and 4<54S, the reference of Zarur et al disclases 
thattKereaction ehamha (16) « less than 1 microliters (Sec paragraphs [Qm] and [0035]). 

With respect to claim, 16-19. 33-35, 42 43 and 52-53, ihe refecnoc of Zanir et aL 
discbscs that more than 100 giovrth chambers can be provided (Sec yaiagraph [0051]). 

WHhTespecttothe«se«fanopUcal5Cnsorofclaiim5,l3, 13-1 5 and 20. the reference of 
Thomas et al. discloses that ii is Imown in the art to provide an optioil sensor and optically 
inteircgate the cell growth dramber of a raicroflnidic culture device (See page 14, lines ? 1 1). 
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to view of il>is tcatog. it would have -oep. o:wk-.ts to oae Of ordm^ 
provide the sy.tc. of tbc prmary refereace wiib an cpti«l sensor for the toown anH expected 
rssult of ffowtcring lie rzH gro^s* in the cell growth chamlx, . 

With respect to the sensor, of claims 1 1, 12, 13 and 1 3. \hc reference of Zamr et aL 
discloses to useof aU ofthese stsi>sor devices (See paragraphs [0030] and [0049]). 

With respect to the niethnd of testing compounds of claims 20-25. the reference of 
Tl^oflias discloses amethod .f serening a plunJity of test cor«po""ds that includes providing a 
pa!p.eriosub3trate (See pase7>.« 8-26) havingasurfeceintowbichapMyo^^^^^ 

charuber. ((i) mc constructed to operate b parallel (Sec Figure 1 /3). Bach r«.d ion chamber (6) 
includes a c^i1 growth chmnber Cl) containing cdl. and is fluidly connected to an iuld .h«,nel 
(1) and m outlet channel (4). bach of the growth ulia.iibcis is associated with a gas pmi^^Wc 
memhrane tbi is water vapor impermeable (Sc. page 6, line 24, to page 7, line 6). The rrril,od 
inchidfis i«toducii.6 one or more test substances lo Iht: cells in the groirth chambers and 
monitorins the effeo of tl.= lest substances on the cells by mciiiB of optical detection .^-ithin the 
ceil grovnh chamber (S«; p<*gc 3, lines 7-24 and page 14, lines 9-1 1). 

in view of this teaching, it ^uld have been obvious to one of uMiiiary skill in the art to 
employ the device of the primary reffjmce for the monitorins the response nf cell to test 
compounds as suggestedby the r^cice of Thomas for the known and expected rf^ult of 
providing an alternative device recogni/al la the art tor culturing cells and del«.i.iniii£ their 
rfsponsc to teat compounds. 
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With respect to ftc lyp*. of «lls employed andW biological onses deicctr^«f 
cy«s 21^25. the ref^ of Tl^mas discloBes . nunte of types of i«pOffles and type 
tluu csn used (See page :0, Hn. 1 3 , to page 1 1 , Ime 8) , 



Bauble patenting 

ifi Tl,eT«mstalutorv doubk patenting rejection is based <m a judicially created do^^^^^^ 

improper thncwise extension of the ught to ™ ^ „ ^ jsrQjd 2010 (Fed. 

«nt by .multiple ^f^^S S87"i"lt]S^^^^ - Omu.. 6S6 

Cir. 1993); In n Longl, 759 F.2d 887, 27.S uary Vr^*^^ ^ /' 
F 2d 937 214 mPQ 761 (CCHA 1982); /ff rK t'oge/, 422 lr.2d438, 164 US^l^ t>iy ^v^vm 
#0r^L.e77.^it;Ml8F.2d 528, 1631^ 

A fiVil tmronal disclaimer n compliance with 3 / CFR 1 .321(c.) nay Oc usco w 

°pr^e?tS— STcationirpmt«showr.tobec«^^ 

disclaimer. A ttmiinal disclaimer signed by the assignee itmst My comply w,Ll. 37 
cm 3.73(b). 

17. Claims 2-7, tl-lfJ, 26-29. 32^38, 43 48 and 52-55 ar^pravisionally rejectedundci the 
judicially created ddctrinr. «f obviousne3S-type double paicnting as being unpatentable ov^ 
ckin« 156 173 of copendi^K Application .No. 09/707,852 in Wev, of M (WO 99/55827). 

Claims 156-173 of i^pplicatiun 09/707,852 encompass amicrofcnncntor device that W 
substantially the same as th;ii instantly claimed. The dahn encoii¥...s a plastic subsUate that 
inclodcs a plurality of cell culiare chambers formed therein .vhei^in ihe volume of the chambers 
« less than 1000 nricroliim the ehambcra includes a fluid inld «nd crutlet The device also 
includes a gas permeable mrnihiane andgas enclosure vith an inlet and outlet. 

the instant claiiiB differ by reciting that the device inclmles aa optical sensor. 
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andopticaUy interrogate ihcccllgrovrthchambM 
lines 9-11). 

tevie^cftoteac-lnn8.h^xuM!mvebe2nobvfou.Htoorxofordin3ry5W^^ 
p,.vidctbesystemofth«prin^^fcciK»withanopti.aUen.arforft^ 

resiili of manitoring the cell growtli in the cell growth chamber. 

This is a piQyiai^obvionsnKss-l>'pc double pfltenting rejection 

18. CliiiiTis2.7. lMy.2<j 29, 49.-48 and 52-55 directed to an invention not patentobly 
distinct torn claims of commonly assiffied 09/707.852. Specifically, the claims aic act 
patewably distinct ftotticlainis 156-173 Of09>7(n,fl52tbrthesome^^ 

wnh respwi to the obviousncss-type double patenting lejection of record. 

19. The U.S. Patent ami Tradcmaik Office nonmlly will not institute an interference between 
applications or a patent ard m application of common ownaship (see MPEP § 2302). 
Commonly a33i|3Jed09/707,852,disaBsed4boYe, would form the fesi.^forarg^^^ 

noted claims under 35 U.S.C 10^^) if lie commoaly assigned case qualifies « prior art under 
35 ir.f?.C. 1 02(e), (f) or (a) and the connictlng inventions were not eoronujiily owned at the time 
iLe invention in this application was i«ult. In order for the exammer to resolv. this issue, the 
a»ii.«cc can. under 35 U.S.C. 103(c) and ^7 CM 1.78(c), either show that the conflicting 
inventbns v^crc cOJtmjnly o^ed at Jic tln^ the invention in thii application was made, or 
nainr. die jmor inventor of the conflicting sul^tt mattCf. 
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A shou-ing thai to bvcnticss wew corrtmouly cAvr.ed al th.o time the hivmcB in this 
^hcation was rmde will preclude a rejection uod^ 35 U.S.C. 103(a) based upon th. ccrm^nly 
ass®iedca.easaref«er,r«imd<:r35 U.S.C, 102{Qor(g).o:-35U.S.C. 102(e) for spplicda::s 
filed on or after Novembei- 29 , 1 ?99. 



20. Applicant- g orguiflcms with re5|>ect to the msUmt claiins have bceii cna.i<fcre<l but are 
oKoi i« view of the new groua<l(s) of rejo^-iim. Note new Rrouods of rejedion hmbecn itmde 
in view of ihc «te«sivc omendments m>k to the claims and inchidinfi subject n.attcr that was 
«o: previously daimcd. 

CotidttSlon 

21 Any inquiry mng this communication or earlier .communications from the 
examiner should be dira;lea to William H, Beisuer whflse tekphimc number is y;i-272-1269. 
The examiner can nonnally l« r^ichcd on Tues. to Fri. and a Mo., fmm 6^^ 

If attempts to reach the exmnlncr by telephone are unsuccessful, the examiner's 
supervisor. Robert J. Warden can be readied on 571-272-1281. Th« fax phwne muntter for the 
wganization where thJS appUcation or preceding is assigned is 703-872-9306. 
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